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INTRODUCTION 
 

This matter came before me as arbitrator selected by the Parties to resolve a 

dispute arising under their Master Agreement. A hearing was held on May 25, 2016 in 

Klamath Falls, Oregon. The Parties presented witnesses, exhibits, and arguments. The 

Parties submitted post-hearing briefs, and the hearing closed when the briefs were 

received on July 11, 2016. 

 
OPINION AND AWARD 

 
 
1. ISSUE 
 

The Parties did not agree on a statement of the issue.  

The Agency proposed the following issue: 

Did management violate Article 4 or 9 of the Master Agreement when the 
grievant did not receive a hearing from the Department Treasury within the 60 
day frame from the filing of the Petition for a hearing? If so, what is the remedy?  

  
 The Union proposed the following issue: 
 

Did the agency violate the Master Agreement by denying the employee 
the due process rights afforded to him for debt collection through the Master 
Agreement, law, USDA regulations Forest Service policy? 

 
 I have stated the issues as follows: 

 
1. Is this matter a grievance subject to arbitration? 

 
2. If so, did the Agency violate the Master Agreement when the Grievant 

did not receive a hearing from the Department Treasury within the 60 
day frame from the filing of the Petition for a hearing? 
 

3. If so, what is the appropriate remedy?  
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2. MASTER AGREEMENT 
 

ARTICLE 4   EMPLOYEE RIGHTS 
 
* * * 
 
16. Debt Collections:  
 
a. An employee will be provided due process in accordance with Title 5 of the 
United States Code, Section 5514, and 5 CFR 550 Subpart K. This will constitute 
the employee's grievance/appeal procedure regarding the existence of the debt 
and any resulting collection by off-set of pay. 
 
A Notice of Intent to Offset Salary and a Bill for Collection establishing the dollar 
amount of the alleged liability will be issued to the employee 30 days in advance 
of the collection action being initiated. The Notice of Intent will inform the 
employee of the nature and amount of the indebtedness; the intention of the 
Forest Service to collect the debt through deductions from pay; the amount of 
installments for repayment, if any; the right to Union representation; and an 
explanation of the rights of the employee under 5 USC 5514 and 5 CFR 
550.1104 as to the right to file a waiver, the right to a hearing on the existence 
and amount of the debt, and that a timely filing of a petition for hearing will stay 
the collection proceedings. 
 
b. This Section does not apply to the following, which may be grieved under 
Article 9: 
 

(1) Alleged debts to the Forest Service of less than one hundred dollars; 
or  
 
(2) Disciplinary actions related to failure to pay just debts originating 
outside the Government covered under 5 CFR Part 581 or 582. 

 
ARTICLE 9   GRIEVANCES 
 
* * * 
 
3. Definitions: Grievance means any complaint by any—  
 

a. Employee concerning any matter relating to his or her employment.  
 
b. Labor organization concerning any matter relating to the employment of 
any employee.  
 
c. Employee, Labor organization, or Agency concerning—  
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(1) The effect or interpretation, or a claim of breach, of a collective 
bargaining agreement.  
 
(2) Any claimed violation, misinterpretation, or misapplication of any 
law, rule, or regulation affecting conditions of employment. 

 
* * * 
 
5. Exclusions:  
 
* * * 
 
The following items are excluded from the grievance procedure. 
 
* * * 
 

i. Bills of Collection for $100 or more issued to employees, which are 
covered by special process in Article 4. 

 
 
3.  5 U.S.C. SECTION 5514 

(a)(1) When the head of an agency or his designee determines that an 
employee, member of the Armed Forces or Reserve of the Armed Forces, is 
indebted to the United States for debts to which the United States is entitled to be 
repaid at the time of the determination by the head of an agency or his designee, 
or is notified of such a debt by the head of another agency or his designee the 
amount of indebtedness may be collected in monthly installments, or at officially 
established pay intervals, by deduction from the current pay account of the 
individual. The deductions may be made from basic pay, special pay, incentive 
pay, retired pay, retainer pay, or, in the case of an individual not entitled to basic 
pay, other authorized pay. The amount deducted for any period may not exceed 
15 percent of disposable pay, except that a greater percentage may be deducted 
upon the written consent of the individual involved. If the individual retires or 
resigns, or if his employment or period of active duty otherwise ends, before 
collection of the amount of the indebtedness is completed, deduction shall be 
made from subsequent payments of any nature due the individual from 
the agency concerned. All Federal agencies to which debts are owed and which 
have outstanding delinquent debts shall participate in a computer match at least 
annually of their delinquent debt records with records of Federal employees to 
identify those employees who are delinquent in repayment of those debts. The 
preceding sentence shall not apply to any debt under the Internal Revenue Code 
of 1986. Matched Federal employee records shall include, but shall not be limited 
to, records of active Civil Service employees government-wide, military active 
duty personnel, military reservists, United States Postal Service employees, 
employees of other government corporations, and seasonal and temporary 
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employees. The Secretary of the Treasury shall establish and maintain an 
interagency consortium to implement centralized salary offset computer 
matching, and promulgate regulations for this program. Agencies that perform 
centralized salary offset computer matching services under this subsection are 
authorized to charge a fee sufficient to cover the full cost for such services. 

(2) Except as provided in paragraph (3) of this subsection, prior to initiating any 
proceedings under paragraph (1) of this subsection to collect any indebtedness 
of an individual, the head of the agency holding the debt or his designee, shall 
provide the individual with— 

(A) a minimum of thirty days written notice, informing such individual of the 
nature and amount of the indebtedness determined by such agency to be due, 
the intention of the agency to initiate proceedings to collect the debt through 
deductions from pay, and an explanation of the rights of the individual under 
this subsection; 

(B) an opportunity to inspect and copy Government records relating to the 
debt; 

(C) an opportunity to enter into a written agreement with the agency, under 
terms agreeable to the head of the agency or his designee, to establish a 
schedule for the repayment of the debt; and 

(D) an opportunity for a hearing on the determination of the agency 
concerning the existence or the amount of the debt, and in the case of an 
individual whose repayment schedule is established other than by a written 
agreement pursuant to subparagraph (C), concerning the terms of the 
repayment schedule. 

 
A hearing, described in subparagraph (D), shall be provided if the individual, 

on or before the fifteenth day following receipt of the notice described in 
subparagraph (A), and in accordance with such procedures as the head of the 
agency may prescribe, files a petition requesting such a hearing. The timely filing 
of a petition for hearing shall stay the commencement of collection proceedings. 
A hearing under subparagraph (D) may not be conducted by an individual under 
the supervision or control of the head of the agency, except that nothing in this 
sentence shall be construed to prohibit the appointment of an administrative law 
judge. The hearing official shall issue a final decision at the earliest practicable 
date, but not later than sixty days after the filing of the petition requesting the 
hearing. 

(3) Paragraph (2) shall not apply to routine intra-agency adjustments of pay 
that are attributable to clerical or administrative errors or delays in processing 
pay documents that have occurred within the four pay periods preceding the 
adjustment and to any adjustment that amounts to $50 or less, if at the time of 
such adjustment, or as soon thereafter as practical, the individual is provided 
written notice of the nature and the amount of the adjustment and a point of 
contact for contesting such adjustment. 

(4) The collection of any amount under this section shall be in accordance with 
the standards promulgated pursuant to sections 3711 and 3716–3718 of title 31 
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or in accordance with any other statutory authority for the collection of claims of 
the United States or any agency thereof. 

(5) For purposes of this subsection— 
(A) "disposable pay" means that part of pay of any individual remaining after 

the deduction from those earnings of any amounts required by law to be 
withheld; and 

(B) "agency" includes executive departments and agencies, the United 
States Postal Service, the Postal Regulatory Commission, any 
nonappropriated fund instrumentality described in section 2105(c) of this title, 
the United States Senate, the United States House of Representatives, and 
any court, court administrative office, or instrumentality in the judicial or 
legislative branches of the Government, and government corporations. 

 
(b)(1) The head of each agency shall prescribe regulations, subject to the 

approval of the President, to carry out this section and section 3530(d) of title 31. 
Regulations prescribed by the Secretaries of the military departments shall be 
uniform for the military services insofar as practicable. 

(2) For purposes of section 7117(a) of this title, no regulation prescribed to 
carry out subsection (a)(2) of this section shall be considered to be a 
Government-wide rule or regulation. 

(c) Subsection (a) of this section does not modify existing statutes which 
provide for forfeiture of pay or allowances. This section and section 3530(d) of 
title 31 do not repeal, modify, or amend section 4837(d) or 9837(d) of title 10 or 
section 1007(b), (c) of title 37. 

(d) A levy pursuant to the Internal Revenue Code of 1986 shall take 
precedence over other deductions under this section. 

(e) An employee of a nonappropriated fund instrumentality described in section 
2105(c) of this title is deemed an employee covered by this section. 

 
 

4. SUMMARY OF FACTS 

This case arises because the Agency sent the Grievant a Notice of Intent to 

Offset Salary, the Grievant petitioned for a hearing, and the Grievant has not received a 

hearing or a final decision. 

The Parties stipulated to many of the key facts. G_______, the Grievant, testified 

on behalf of the Union. A_______, Lead Human Resources Specialist, testified on 

behalf of the Agency. 
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The statute involved in this case – 5 U.S.C. Section 5514 – provides a 

mechanism by which a federal government agency is allowed to collect a debt owed by 

an employee by way of periodic deductions from the employee's paycheck. The statute 

provides that "prior to initiating any proceedings" the agency "shall provide the 

individual" with, among other things, "an opportunity for a hearing on the determination 

of the agency concerning the existence or amount of the debt … and … concerning the 

terms of the repayment schedule." The statute provides that a hearing "may not be 

conducted by an individual under the supervision or control of the head of the agency," 

so hearings involving Forest Service employees are conducted by the Department of 

Treasury. The statute provides that "The hearing official shall issue a final decision at 

the earliest practicable date, but not later than sixty days after the filing of the petition 

requesting the hearing."  

The following facts are established by stipulation of the Parties:  

1. On October 1, 2014, the Agency notified the Grievant of an overpayment in 

the amount of $3515.46. He received the notice on October 6, 2014. 

2. On October 21, 2014, the Grievant requested a waiver of the debt. In his 

request for a waiver, he also requested a hearing if the waiver was not 

granted. 

3. On May 19, 2015, the Agency issued a partial approval of the waiver request, 

waiving $175.56. 

4. The Agency maintained that a debt still remained in the amount of $3,339.90. 

5. After being denied a full waiver, the Grievant renewed his request for a 

hearing. 
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6. The Agency submitted a hearing packet to the Department of Treasury on 

June 29, 2015. 

7. The Grievant has not received a hearing or a final decision from the 

Department of Treasury as of this date. 

8. The Grievant is not contesting the debt as part of these proceedings. 

The Union filed a grievance on August 20, 2015 requesting a full waiver of the 

Grievant's alleged debt plus a refund of payments previously made, with interest. The 

Agency denied the grievance, and this arbitration followed in the normal course. 

 

5. POSITIONS OF THE PARTIES 

A. Position of the Union. 

In Article 4 Section 16 of the Master Agreement, the Agency agreed to use the 

procedures of 5 USC 5514 and 5 CFR 550 Subpart K to provide employees due 

process in debt collection processes. 5 USC 5514(a)(2) provides for a hearing on the 

existence or the amount of the debt, a final decision within 60 days, and a stay of 

collection proceedings – which provide timely due process while not increasing the 

debt through accrual of interest. This grievance is valid because the Agency agreed in 

Article 4.16 to follow the procedures in 5 USC 5514 and 5 CFR 550 Subpart K. 

NFFE, Army Corps of Engineers, Kansas City District, Kansas City, MO, 32 

FLRA 721 (1988), is not relevant here because this case is about not following 

procedures, and is not about the debt itself. 

5 CFR 550 Subpart K does apply here. The second part (after the coma) of 5 

CFR 550.1101 (referring to situations where the creditor and the paying agencies are 
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not the same) is separate from the first part (which applies when the creditor and the 

paying agencies are the same). 5 CFR 550 requires the Agency to issue regulations 

that include the right to a hearing within 60 days. This is done in 7 CFR 3.70. 

Over a period three years 10 employees have requested a hearing, and only 

one has obtained a final decision. Agencies are allowed to choose hearing officials 

from a large list of other agencies, and it is disturbing that the Agency continues to use 

the Department of Treasury. The delays incurred, together with accruals of interest, put 

pressure on employees to forego their right to challenge the existence of alleged debts. 

The grievance should be allowed because the Agency has violated the Master 

Agreement, the statute, and the CFR. The remaining debt should be waived, interest 

accrued on the debt due to wait for due process should be waived, and payments 

previously collected from the Grievant to cover the alleged debt should be refunded 

with interest. 

B. Position of the Agency. 

This  matter is procedurally defective. Article 4.16.b of the Master Agreement 

provides that Section 16 does not apply to alleged debts of less than $100, and that 

those may be grieved under Article 9 (Grievances). Thus, only Article 4 is potentially 

applicable. Article 4 covers "the existence of the debt and any resulting collection by off-

set of pay." However, it has been stipulated that this matter is not about the existence of 

the debt. Also, this matter does not involve collection, as collection proceedings have 

been halted. This matter is also procedurally defective because there has been no "final 

decision" under NFFE Local 29 and U.S. Army Corps of Engineers, Kansas City District, 
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Kansas City, MO, 32 FLRA 721 (1988) – that is, no grievance can exist until there is a 

final decision by a Treasury Department hearing officer. 

There was no due process violation. Article 4 provides that 5 USC 5514 "will 

constitute the employee's grievance/appeal procedure regarding the existence of the 

debt and any resulting collection by off-set of pay." The Agency followed Section 5514 

by sending the matter to the Department of Treasury. It is the hearing officer – not the 

Agency – that issues a final decision, and the hearing officer is not employed by or 

under the control of the Agency. Subpart K of 5 CFR 550 does not apply because the 

Forest Service is both the Grievant's creditor and the paying agency. The Agency has 

done all it can do to provide the Grievant with a hearing. 

If there was a due process violation, it constituted harmless error. The Grievant has 

not shown that any error in processing the debt has affected the outcome, since the 

outcome has not been determined. The Grievant cannot show that he has experienced 

any harm or that the delay has substantially affected the outcome of the hearing. 

The grievance should be denied. 

 

6. DISCUSSION – ARBITRABILITY 

The Parties have a fundamental disagreement as to the authority of an arbitrator 

to resolve the merits of the dispute. 

Article 9.3 contains a broad definition of "grievance," which would include the 

present matter because the Union is raising claims that the Agency has violated the 

Master Agreement, a law, and a regulation – all of which are specifically listed in Article 

9.3. At each step in the grievance process, and continuing into the arbitration hearing, 
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the Agency took the position that this matter is excluded from the Master Agreement 

grievance procedure by Article 9,5,i, which excludes "Bills of Collection for $100 or more 

issued to employees, which are covered by special process in Article 4" from the 

grievance procedure. After the arbitration hearing both Parties represented that this 

matter does not involve a Bill of Collection. Therefore, Article 9,5,i does not remove this 

case from the grievance procedure. 

There are three places in the Master Agreement that expressly address the 

procedures that are available for contesting a debt collection matter. First, Article 9,5,i 

provides that "Bills of Collection for $100 or more issued to employees, which are 

covered by special process in Article 4," "are excluded from the grievance procedure." 

As explained above, this provision does not apply to this case. Second, Article 4.16.a 

begins by saying, "An employee will be provided due process in accordance with Title 5 

of the United States Code, Section 5514, and 5 CFR 550 Subpart K. This will constitute 

the employee's grievance/appeal procedure regarding the existence of the debt and any 

resulting collection by off-set of pay." Third, Article 4.16.b says, "This Section does not 

apply to the following, which may be grieved under Article 9: (1) Alleged debts to the 

Forest Service of less than one hundred dollars." 

Article 4.16.a and Article 4.16.b(1) should be read together because they both 

specify the processes to be used when an employee is challenging an alleged debt. 

Article 4.16.b(1) draws the line based on the dollar amount involved; any debt of less 

than $100 stays in the Article 9 grievance procedure, period. Article 4.16.a, then, 

applies to debts of $100 or more. Article 4.16.a channels some – but not all – 

grievances out of the Article 9 grievance procedure and into the statutory scheme of 5 
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USC 5514. Thus, the only grievances that Article 4.16.a removes from Article 9's 

grievance procedure are those that involve debts of $100 or more and that are 

"regarding the existence of the debt and any resulting collection by off-set of pay." This 

matter is not in that category, so it remains covered by Article 9. 

The Union requests that this arbitrator order a waiver of the debt and interest and 

also a refund of previously collected payments. On its face, this could be viewed as a 

challenge to "the existence of the debt and any resulting collection by off-set of pay." 

However, I am bound by the stipulations of the Parties, and one of those is that "The 

Grievant is not contesting the debt as part of these proceedings."  

Therefore, my conclusion is that this grievance is not "regarding the existence of 

the debt and any resulting collection by off-set of pay," and is not excluded from Article 

9's grievance process by Article 4, and is properly brought to arbitration. 

 

7. DISCUSSION – THE MERITS 

The Agency claims that the Grievant is indebted to the Agency for $3,339.90, 

and began proceedings consistent with 5 U.S.C. Section 5514 to collect this amount. 

The Grievant petitioned for a hearing on the existence and the amount of the alleged 

debt, but no hearing has been held and no decision rendered even though the statute 

says that a decision should be made within 60 days. The Union is now asking this 

arbitrator to order that the debt be waived, that interest accrued due to the delay be 

waived, and that payments previously collected be refunded with interest. The Union 

uses the words "waive" and waiver." It must be noted that the waiver process is different 

from the process for obtaining a hearing. I interpret the Union's requests for "waivers" as 
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requests that the arbitrator order the Agency not to collect the alleged debt and interest. 

Whether one uses the word "waiver" or some other word, the practical effect would be 

an elimination or a cancelation of the alleged debt and interest. 

The Agency maintains that it has done everything it is obligated to do, including 

sending the matter to the Treasury Department for a hearing and halting the collection 

proceedings.  

The primary barrier to granting relief to the Grievant is the timing of this 

grievance. From the time of the Grievant's request for a hearing (on or about May 27, 

2015) to the present date the Agency has not taken anything from the Grievant on 

account of the alleged debt. Although the hearing has been delayed for more than a 

year, there has been no money taken from the Grievant's paycheck on account of the 

alleged debt. Put in other words, there has been no tangible loss to the Grievant. There 

is a "stay" in the collection proceedings. It is commonly held in cases involving contracts 

that one must show that there have been some damages in order to prevail, but there 

are none in this case. In cases involving due process rights the goal should be to 

compensate an individual who has lost something because of the denial of due process, 

but in this case there has been no proof of any loss; at this point in time nothing has 

been taken from the Grievant on account of the delay. In addition, any prediction as to a 

future impact of the delay would be based on pure speculation. Neither the Union nor 

the Agency offered any guidance on how such a prediction could be made. 

The Union's request to order a refund of payments previously collected from the 

Grievant (plus interest) will be denied. These payments were not caused by, and have 

no connection to, the delay in issuing a final decision. The Grievant received the 
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Agency's Notice of Intent to Offset Salary on October 6, 2014. On October 21, 2014 the 

Grievant requested a waiver. He also requested a hearing if the waiver is not granted. 

The Agency proceeded to make payroll deductions against the alleged debt during the 

following November, December, and January. The Agency partially granted the waiver 

request in May 2015, and then the Grievant renewed his request for a hearing. Between 

October 2014 and May 2015 there was no request for a hearing because the Grievant 

had said in October that he wanted a hearing if the waiver was not granted. So the 

payments collected prior to May 2015 were not caused by, and have no connection to, 

the delay in issuing a final decision. 

The Union's request to order a suspension of collections will be denied. The 

Agency has suspended collection efforts, and there was no evidence that the Agency 

has an intention to engage in collection efforts prior to a final decision from a hearing. 

The Union's request to order a waiver of the remaining alleged debt and accrued 

interest will be denied. There has been no showing that the delay has been the cause of 

any financial loss at this point in time. If there were some financial loss, it would make 

sense to fashion a financial remedy that compensates for that loss. But absent any 

actual loss it makes no sense to fashion any remedy – especially the remedy of 

essentially canceling the entire alleged debt. Collection proceedings have been put on 

hold in accordance with 5 USC 5514 (a)(2)(D). Nothing has been taken from the 

Grievant since he petitioned for a hearing. To succeed in a breach of contract case 

there must be a showing of some form of loss, but in this case the Grievant has lost 

nothing at this point in time and there has been no demonstration that the hearing delay 

will have any impact on the final determination as to the amount of the debt. To succeed 



 

Page 15  -  USFS and NFFE – G_______ Grievance – FMCS No. 160114-52364-6 

in a denial of due process case there must be a showing that a procedural error has 

caused some form of loss, but in this case the Grievant has lost nothing at this point in 

time and there has been no demonstration that the hearing delay will have any impact 

on the final determination as to the amount of the debt. 

There has been no showing that the delay is likely to have a negative effect on 

the final decision. If the delay does have an effect on the final decision, that cannot be 

known in advance and can only become known in the future. 

The Union's request of a waiver of interest that accrues during the delay period 

will be denied. It appears that the Agency has already granted this relief in its December 

18, 2015 Step 2 Grievance Response, which states, "The relief to waive interest 

accrued on the debt is granted. A_______, HRM Specialist will ensure the interest is 

removed from G_______'s debt collection amount when collection proceedings 

continue." The current request for waiver of interest is essentially a request that this 

arbitrator make a determination as to the existence and amount (at least in part) of the 

debt. According to the Parties' stipulation, the Grievant is not contesting the debt as part 

of these proceedings. 

There has been a delay that goes well beyond the statutory 60 day period, which 

is disappointing to the Grievant and the Union. However, the grievance must be denied. 

There can be no contract claim and no due process claim without a showing that the 

Grievant has lost something as a result of the delay. Nothing has been taken from the 

Grievant as a result of the delay. Also, there is no way to predict what effect – if any – 

the delay will have on the decision. 
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8. AWARD 

The grievance is denied. 

 
Dated: July 21, 2016 
 

Respectfully submitted, 
 
 
 
____________________ 
          Ross Runkel 

 


